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DATED:      October 24, 2014 

TO:      Land Use Committee 

MEETING DATE:   October 28, 2014 
 
FROM:      James Freas, Acting Director of Planning and Development  
      Alexandra Ananth, Chief Planner for Current Planning 
 
COPIED:    Applicant 

Mayor Setti D. Warren 
Ward 8 Aldermen: Cheryl Lappin, Richard Lipof, and David Kalis 
Julie Ross, Law Department 
Ouida Young, Law Department 
Lou Taverna, P.E., City Engineer 
William Paille, Director of Transportation 
Land Use Committee 

 
SUBJECT:  Board  of  Aldermen  Petition  #210‐14,  135 Wells  Avenue,  LLC,  requesting  an 

amendment  to  the Wells Avenue  restrictive covenant as established  in Board 
Order #276‐68(3), as amended, as it relates to parcel E‐2 at 135 Wells Avenue, 
to allow creation of a multi‐family housing building and co‐working space and 
to accept mitigation funds  in accordance with M.G.L. Chapter 44, Section 53A 
under the terms and conditions described in an application from Cabot, Cabot, 
and Forbes, dated May 27, 2014. 

 

            __              ___ _          
135 Wells Avenue_______________________              Petition #210‐14  

In response to questions raised at the Land Use Committee  (LUC) public hearing on  June 25, 2014, 
and/or staff technical reviews, the Planning Department is providing the following information for the 
October  28,  2014  continued  public  hearing.  This  information  is  supplemental  to  the  staff  analysis 
previously provided at the last public hearing.       
                          __________________ 

Setti D. Warren 
Mayor 

City of Newton, Massachusetts
Department of Planning and Development 

1000 Commonwealth Avenue Newton, Massachusetts 02459 

 

Telephone 
(617) 796-1120 

Telefax 
(617) 796-1142 

TDD/TTY 
(617) 796-1089 

www.newtonma.gov 
 

James Freas 
Acting Director 
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The Board of Aldermen is being asked by the applicant for amendments to the controls set forth in 
the Deed Restriction, as they relate to the proposed project at 135 Wells Avenue for a multi‐family 
residential project under M.G.L. c. 40B comprehensive permit.  The specific amendments the 
petitioner is seeking are laid out by the applicant in the Requested Amendments to Wells Avenue 
Restrictions (ATTACHMENT A).  These amendments include but are not limited to:  

 the square foot limitation on gross floor area that may be built in the Wells Avenue Office 
park;  

 to waive the 40% open space requirement to approximately 35%;  

 to waive the FAR limit of .25 to allow for an FAR of 1.51 plus structured parking;  

 to amend the use restrictions to allow multi‐family residential use;  

 to waive setback requirements;  

 to allow a building and parking on Area 1A, where it is expressly restricted as shown on the 
plan accompanying the Wasserman‐Howard deed; and 

 for signage and lighting. 
 

The  proposed  project,  and  its  requested waivers,  raise  serious  issues  relative  to  the City’s  overall 
policies and goals for the Wells Avenue Business Park, most significantly in the idea of incorporating a 
large  residential use  into  the Park.    In 1968  the City purposefully  rezoned Parcel 1  (now  the Wells 
Avenue Office Park) from Residential to Limited Manufacturing, and imposed the Deed Restriction in 
order  to create  this office park.   Allowing  residential use  in  the office park  is counter  to  the City’s 
vision for this area when the Deed Restriction was created.  Additionally, because the Office Park was 
surrounded by environmentally sensitive areas  including wetlands, flood hazard areas, conservation 
areas, endangered  species habitat, and  the Charles River,  the Deed Restriction  imposed additional 
strict density and dimensional controls, presumably to protect these sensitive resources.   

Condition #7 of the Deed Restriction prohibits “building(s) or structure(s)… within the triangular area 
in the southeasterly corner of Parcel 1, as shown on said plan as Area 1A,” (ATTACHMENT B & C).  The 
Planning Department does not know why this area was excluded from being built upon, but we note 
that the proposed project significantly encroaches into this restricted area (ATTACHMENT D & E), which 
may be problematic and counter to the original intent of the Deed Restriction.  The applicant should 
provide any  information  they have on why  this Building Restriction was  included  in  the Deed, and 
their rationale for their projects significant encroachment into this area.   

Both the applicant and the City’s Law Department have prepared briefs on the authority of the Board 
of Aldermen and the Zoning Board of Appeals to waive the Deed Restriction (ATTACHMENT F & G).  Also 
included  for your  review  is a  legal brief  from Rackerman, Sawyer & Brewster,  representing Mt.  Ida 
College (ATTACHMENT H). 

Since the June Public Hearing the applicant has proposed a number of off‐site improvements that the 
applicant  is  expected  to  present  at  the  continued  public  hearing  on  Tuesday.    Included  is  a 
commitment  to  facilitate  the  design  of  a  second  access  to Wells Avenue.   Although  the  Planning 
Department  is  very  supportive  of  the  concept of  a  second means  of  access  to Wells Avenue,  the 
Planning Department has concerns about the feasibility of the applicant’s proposal.  We note that the 
conceptual  plan  involves  permitting  a  new  road  through  wetlands  and  the  100‐foot  buffer  to 
wetlands, and through a Conservation Restriction held by the City on  lands owned by the Nahanton 
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Woods Condominium.   The applicant should be prepared to explain how they believe the Executive 
Office  of  Energy  and  Environmental  Affairs  would  perceive  an  amendment  to  the  Conservation 
Restriction  for such a roadway, and should provide relevant examples of how/where  this has been 
done before.  We also note that this proposed new roadway runs through 2 Wells Avenue’s property, 
and the City has not had discussions with this property owner about their willingness to cooperate 
should this plan be determined feasible. 

The Planning Department has engaged the Metropolitan Area Planning Council to complete a market 
study as a first step towards a strategy to guide the future development of Wells Avenue as part of 
the N2 Innovation Corridor initiative.  This project is expected to be completed in early 2015.   

Recommendation:  Newton has always been deeply committed to the creation of affordable housing 
opportunities  in  the  City, which  is  demonstrated  by  its  2,441  affordable  housing  units  (812  units 
created between 2002 and 2013), and welcomes well‐planned comprehensive permits at appropriate 
locations that are fittingly designed for the existing neighborhood context.  However, not every site is 
appropriate for residential use and Wells Avenue offers complicated trade‐offs.   The  location of the 
proposed  development  does  not  appear  to  be  consistent with  the  Newton  Comprehensive  Plan, 
affordable housing goals, the goals of the N2  Innovation Corridor, or smart growth principles, which 
rely on a robust mix of uses and amenities with a variety of transportation connections. The  lack of 
walkability and access to transit options ensures a high number of vehicle trips and raises questions 
about  the  site  and  the  projects  inherent  lack  of  sustainability,  particularly  for  mixed‐income 
affordable housing.   Approval of this project will  introduce housing as a new use to this Office Park, 
which may also compromise Wells Avenue’s fiscal value to the City.   

The Newton Comprehensive Plan, adopted in 2007, notes that land development in the Wells Avenue 
Office Park “should continue to encourage office and business uses (perhaps more intensively) in this 
location and exclude other uses as a means of maintaining the City’s employment and tax base.”1  The 
City values  its  limited commercially zoned real estate and  is concerned about the conversion of this 
site from commercial to residential use.  Since the City is predominantly a residential suburb, the real 
estate zoned for commercial and manufacturing uses is limited and must be maintained to ensure a 
strong commercial tax base in the City.   

Finally,  in addition to the  land use  issue, the Planning Department believes the applicant  is seeking 
too many  density  and  dimensional  waivers  from  the  Deed  Restriction,  including  building  in  the 
Building Restriction Area 1A, indicating that the proposed building is too dense for this site, and that 
the use as developed may adversely affect the environment. 

 

                                                           
1 Newton Comprehensive Plan, 2007. Page 3‐28. 
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ATTACHMENTS 

ATTACHMENT A:  Requested Amendments to Wells Avenue Restrictions 
ATTACHMENT B:  Deed Restriction 
ATTACHMENT C:  Map of Parcel 1, showing Limit of Building Restriction Area 1A 
ATTACHMENT D:  135  Wells  Avenue  Existing  Conditions  Plan  showing  Limit  of  Building 

Restriction 
ATTACHMENT E:  135 Wells Avenue Proposed Site Plan showing encroachment into the Limit of 

Building Restriction 
ATTACHMENT F:  Law Department Memorandum, dated October 17, 2014 
ATTACHMENT G:  Legal Briefs from Michael D. Vhay, Esq. 
ATTACHMENT H:  Legal Briefs from Rackerman, Sawyer & Brewster 
ATTACHMENT I:  Draft Board Order (submitted by applicant) 
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 October 23, 2014 
BOS-3428900 v4  

CITY OF NEWTON 

IN BOARD OF ALDERMEN 

November 3, 2014 

ORDERED: 

That the Board, finding that the proposed amendment can be made without substantially 
derogating from the purpose for which the City of Newton was granted certain restrictions in a 
deed from the Trustees of the “Newton at 128 Realty Trust” to the City of Newton dated May 22, 
1969 and recorded with the Middlesex South Registry of Deeds in Book 11669, Page 535, the 
Board hereby agrees to amend the aforesaid restrictions as follows: 

PETITION NUMBER:  #210-14 

PETITIONER:   135 Wells Avenue LLC 

LOCATION:    135 Wells Avenue, Ward 8, Section 84, 
     Block 34, Lot E-2, containing approximately 276,492 
     square feet of land, more specifically designated as Lot E-2 
     on a Plan of Land entitled “Existing Conditions Plan, dated 
     June 14, 2013” 

 

OWNER:    135 Wells Avenue LLC  

ADDRESS OF OWNER: c/o Cabot, Cabot & Forbes 
125 Summer Street 
Boston, MA  02111 
 

TO BE USED FOR: A multi-family dwelling building with café, co-working 
and accessory space.   

 
1. That the restrictions adopted by Board Order #276-68(3) as conveyed to the City 

of Newton by a Deed recorded with the Middlesex South District Registry of Deeds in Book 
11669, Page 535 as amended, be further amended to allow the use as described above. 

2. That the restrictions adopted in unrecorded Board Order #734-72 (#884-71) be 
further amended to allow the use as described above. 

3. That this Order is conditioned upon the Petitioner funding or causing to be 
performed the off site public improvements listed on Exhibit A of this Board Order.   

ATTACHMENT I 
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 October 23, 2014 
 

4. His Honor the Mayor is hereby authorized to execute on behalf of the City such 
recordable documents as may be usual, customary or necessary to give effect to the Order of the 
Board herein. 

 

Under Suspension of Rules 
Readings Waived and Adopted 
 
[      ] Yeas   [      ] Nays 
 
 
 

Executive Department 
Approved [Date] 
 

 
_________________________   _________________________ 
City Clerk      Mayor 
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EXHIBIT A 

To Board Order #210-14 

1. Fund and cause to be designed and reconstructed the Wells Avenue/Nahanton Street 
intersection as per the plan entitled “Rebuild Nahanton St Intersections at Wells Ave & 
Winchester St” (the “VHB Plan”). 

2. If needed, supplement the City’s FY 2016-2020 Capital Improvement Plan funding (not 
to exceed $100,000.00) for the signalization of  the Winchester Street/Nahanton Street 
intersection. 

3. Prepare for the City of Newton with the required plans and engineering services (not to 
exceed $75,000) an application for the City’s approval and submission of a MassWorks 
State grant application (or other similar funding), which would provide funding for 
additional improvements in the Wells Avenue area.   

4. Design and construct a new drop off area serving the Solomon Schechter Day School 
(“SSDS”) consistent with the concept shown on the plan title “Build New Solomon 
Schechter Pick Up/Drop off Lane.” 

5. Fund, and or design and construct improvements to the Wells Avenue Park entrance and 
signage consistent with the concept plan provided to the Board. 

6. Cause to be upgraded of all Wells Avenue lighting fixtures to LED along with new arms 
and banners. 

7. Within the public right of way, complete a onetime clean up of heavily overgrown, 
untended trees and perform landscaping to improve unsightly areas and create a more 
pedestrian friendly, safe environment (e.g. removal of poison ivy alongside sidewalks).  

8. In collaboration with SSDS and Mt. Ida, develop a new, pedestrian friendly entry into the 
DCR Cutler Reservation across the 135 Wells Avenue property, including new entry 
features and improved pedestrian trails. 

9. Cause to be striped Wells Avenue to include new crosswalks, lane dividers and a bike 
lane. 

10. Work with interested property owners to promote the new Wells Avenue Smart Shuttle. 

11. Provide funds not to exceed $100,000 to the City of Newton to begin the master 
planning, possible re-zoning and “re-branding” of the Park. 

 




